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Office of Commissioner Gloria Tristani PRESENTATION

Federal Communications Commission
1919 M Street, N.-W.

Room 826

Washington, D.C. 20554

Re: Dock -79; B/CPD 97-
Dear Mr. Gallant:

This letter is to follow up on the meeting you had recently with Cindy
Schonhaut, Senior Vice President of Government and External Affairs, ICG
Communications, Inc. (“ICG”), and Michael Carowitz and the undersigned, counsel to
ICG. In our meeting we discussed the Commission’s forthcoming action in the above-
referenced docket and possible options for the Commission to take to ensure that the
Commission’s forthcoming order in the tariff investigation does not have any unintended
impact on reciprocal compensation for dial-up calls to Internet service providers (“ISPs”).

Yesterday, yet another state, California, has joined 21 other states in finding that
dial-up calls to ISPs are local, zntrastate calls that are subject to reciprocal compensation.
No state has found to the contrary. In a press release issued by the California Public
Utilities Commission (“California PUC”), as well as in the draft decision that was
circulated prior to the state commission’s action, the California PUC stated that its

determination that [calls to ISPs] are local calls aligns with the FCC’s
report on Universal Service which indicates that internet access
includes more than one component — a connection over a local
exchange network and an information service. Since these calls are
local calls, reimbursement for their costs is guided by the
interconnection agreements between local service providers.

Once again, in the face of continuing state decisions finding that calls to ISPs are
local, we urge the Commission to recognize that such calls are intrastate in nature and
within the states’ Section 252 authority over interconnection agreements. The
Commission should avoid taking any action in the above-referenced proceeding that would
upset the careful balance envisioned by the Telecommunications Act of 1996. Instead,
consistent with the integrity of the Act, the Commission can respect state authority by
allowing the tariffs for DSL service to stay in effect because DSL service can have interstate
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applications. The Commission should not make a determination about the jurisdictional
nature of calls to ISPs in these proceedings.

For your convenience, I have attached both the California PUC’s press release
and its draft opinion.

Please call me directly if you have any questions or concerns.

Very truly yours,

Hbbik t Honmor Joe

Albert H. Kramer
AHK/mjo
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California Public Utilities Commission
107 S. Broadway, Rm. 5109, Los Angeles CA 30012

CONTACT: Kyle DeVine Octaber 22, 1938 CPUC - 551
213-8974225 H-6 (R94-04-043)

CPUC MAINTAINS JURISDICTION OVER ISP CALLS

The California Public Utilities Commission (CPUC) today affirmed jurisdiction
over telephone calls between consumers and Internet Service Providers (ISPs), and
determined that they are local calls if they are completed within the callers local
service area. Thus, when that local call begins from one local phone company’s
network and ends at another local company’s network, the originating company pays
the cost of terminating the eall.

Typically, an ISP provides internet access to ita customers by providing local
telephone numbers for custamers to dial to reach the ISP. Disputes have arisen over
whether the CPUC or the Federal Communications Commission (FCC) has
jnxisdi&ion over these calls and how to bill them. The CPUC’s determination that
they are local calls aligns with the FCC’s report on Universal Service which indicates
that internet access includes more than one componsent - a connection over a local
exchange network and an information service. Since the calls are local calls,
reimbursement for their costs is guided by the interconnection agreements between
local service providers. The agreements state that costs for local calls which originate
from one carrier and end at another will be covered by the eriginating carrier.

The telephone numbers ISPs provide are usually within a consumer’s local
phonemvicearea-oftenmferfedtoastheLATA. Depending on the distance
between the caller and where the number resides, the consumer’s cost for the call may
be covered as part of the monthly service charges or toll charges may apply. O
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Praft Alternate Decigion of Commissioner Duque  (Revised 10/3/98)

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Order Instituting Rulemaking on the
Commission’s Own Motion into Competition for « Rulemaking 95-04-043
Local Exchange Service. (Filed April 26, 1995)
Order Instituting Investigation an the Investigation 95-04-044
Commission’s Own Motion into Competition for (Filed April 26, 1995)
Local Exchange Sexvice. :

OPINION

By this order, we affirm our jurisdiction over telephone traffic between end
users and Internet Service Praviders (ISPs), and seek further information to
determine what pricing policies, consistent with applicable statutes, best serve
California’s needs for an advanced telecommunications infrastructure. We
therefore defer ruling at this time that such calls are subject to the bill-and-keep
or reciprocal compensation provisions of applicable interconnection agreements
until wé maze closely examine this policy issue

-

1 Under standard veciprocal tion pravisions of interconnection contracts, the
cost of providing access for a customer’s local call that ariginates from ane local
exchange carriey’s network and ferntinates on another local exchange carrier’s network
is antributed to the carriex from which the call originated. (47 CFR Sec, 51.701(e), 51.703
(1997).) Such “Jocal” calls are distincs fram “lang distance” calls which mezely pass

through interexchange switches and involve access charges rather than reciprocal
compensation fees.




DRAFT

Background _

On March 18, 1998, the California Telecommunications Coalition
(Coalition)? filed a motion in the Local Competition Docket seeking & ruling
regarding the jurisdictional status and billing treatment of telephone calls
utilizing a local exchange numbex 0 access 15Ps. Disputes have arisen in
intercannection agreements dveriuhichca;xierslwuld pay for the cost of
terminating calls originated by customers of the incumbent local exchange carrier
(ILECQ) to access ISPs which, in turr, are telephone customers of a competitive
local carrier (CLC): Typically, an ISP purchases telephone linies located within
the local calling area of its customers to provide Internet access hy having the
customer dial a Iacal number over an ordinary telephone line. Such calls are
rated as local, thus allowing the caller to utilize the ISP's service without
incurring toll charges. The ISP then converts the analog messages fram its
custamers into data “packets” that are sent through its madem to the Internet
and its host computers and sexvers worldwide.

The Coalition seeks a Commission order affirming that such calls to ISPs
should be treated as local calls, under Commission jurisdiction, and subject to the
bill-and-keep or reciprocal compensation provisions of applicabie
intercormection agreements. The Coalition seeks generic resolation of this issue
within R 85-04-043, the Local Competition Docket in light of the position
advanced by Pacific Bell (Pacific) claiming that calls to an ISE constifute interstate
calls. Pacific believes such calls are not subject ta this Commmission's jugisdiction,

2 Forpureossufﬂ\eMouon.theCm!mmcmlsiatsotﬁ\e parcties: ICG
Telecom Graup, Inc., Telepart Communications Group, Inc, MCI Telecommunications

Corporation, Sprint Communicationis Co., LP., Time Wamer AxS of California, LP.,
Teligent, Inc., California Cable Televisian Association.
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and do not qualify for the reciprocal compensation atrangements which are
applicable only to local calls. The Coalition claims that, as a result of Pacific’s
position, CLCs are being unfairly deprived of compensation for terminating ISP
teaffic. Two complaint cases currently pending before the Commission raise this
same jssue in the context of specific interconnection agreements in dispute. The
Coalition expresses concern that the two complaint cases are likely only the first
of many more disputes to come iﬂhe‘Conmﬁssiondnsnotmblve this issue
generically in this proceeding.

Responses to the Coalition's motion were filed on April 2, 1998. Responses -
in support of the motion were filed by various parties representing CLCs.
Responses in opposition to the motion were filed by the two large incumbent
local exchange cartiers (ILECs), Pacific and GTE Califomnia (GTEC), and by a
group of small TLECs 2 On April 16, 1998, the Coalition filed a reply to the
responses of Pacific and GTEC. On May 8. 1998, Pacific and GTEC each filed a
further response to the reply of the Coalition. We have taken parties” comments
into account in nesolvmg this dispute. L

Position of Parties
TheCoahnonugus&atISPtrafﬁcmeetsﬂxedeﬁrﬂﬂonofalocalcan,and
is subject to this Commission’s jurisdiction as intrastate traffic, subject to
reciprocal compensation requirements. The Coalition measutes call
' “termination” at the point wheze the call is delivered to the telephone exchange
sexvice bearing the called number. The Coalition claims that where an ISP uses 2

3 The small ILECs filing comments were Bvans Telephone Company, Happy Valley
Telephone Company, Hormtos Telephone Company, Kermat Telephotie Co., Pinmacles
Telephone Company, The Siskiyou Telephone Compatty, The Volcano Telephorne
Contpaty, and Windethaven Telephone Company.

§0l-d yerd il o -H0u4 30:10 §8-71-L30
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pmmmmmﬁmummwﬁmngueaofimm the calls to the
ISPtemmatewhentheISP’smodemanswersthecustomersf incoming calls over
local phone lines.

The Coalition thus views ISP service as constituting two separabe
segments, the first of which is a basic local telecommunication service, with the
end user’s call teyminating at the ISP madem. The Coalition views the second
segment as a separate data transmission which does not involve
telecommunications service, but which is an enhanced information sexvice
utilizing worldwide computer networks. If the call did not terminate at the ISP
modeuuxgasonstl\eCogliﬁmt!mﬂtelSPwouldhavetobea
telecormmunications carrier, providing long distance sexvice. Yet, the ISP is
treated as a customer by the underlying telecommunications carriers providing
the ISP service. In further support of its view that ISP waffic is intrastate in
nature, the Coalition cites the FCC's Access Charge Order which prescribes that
Information Service Providers may purc}ﬁse services from IL.ECs under the same
intrastate tariffs available to end users.

Oﬂle:parnsxepresemmg CLGCs suppoxttheCoahuon s motion, arguing
that they have develaped business plans based in part on the current industry
practice of reciprocal caompensation for local calls to ISPs. The CLCs state that the
dispute aver this issue creates an unacceptable level of uncertainty, warranting
expedited Commission action affirming that current industry practice is correet.

The [LECs appose the Coalition’s mation, arguing that ISP traffic is not
local, but is interstate in nature, and thus, not subject to this Commission’s
jurisdiction. As such, the ILECs argue that the Commission has no authority to

require reciprocal compensation for termination of ISP traffic, whu:h they claim is
subject exclusively to FCC jurisdiction. '

OCT 16 '98 14:13 PAGE. B3
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Pacific acknowledges that the FCC has permitted ISPs to purchase ILEC
services under intrastate tariffs and has exempted ISPs from access charges, but
characterizes such actions merely as indicatars that the FCC has jurisdiction over
these services, but has chosen for palicy reasons to forbear fram treating the calls
as interstate with respect to access charges. The JLECS claim that the very fact
that the FCC has exempted Information Service Providers from federal access
chargesdkanmuuﬂ:amesiﬁatithasjuxﬁutkikn\owertnnﬂxcaﬂs,othernﬁsefheﬁFCKZ
would have had no authority in the first place to.grant an exemption for such
calls. |

The ILECs deny that calls to ISPs “terminate” at the ISP’s modem, but
argue that such calls remain in transit through the modem for further relay across
state and national boundaries via the Intemet. As such, the ILECs define ISP
traffic as interstate based on the fact that the ISP sends and receives data
wansmitted to its local customers which may involve access to computer
netwarks located outside of California or even outside of national bonndaries.
GYEC argnes that a communication must be analyzed, for jurisdictional
;nuqxxuzafnmuthsinceptkutu:hscinn;deﬁon.(?IEK:seéksbochmmv:uxa:uﬂogyr
between the intermediate switching of interstate calls of long distance carriers

'iuuithetrznsununnornperﬂn:nedlqyfhe!SP!muxhnn,connecu:q;u:vvorhiunde
web sites.

GTEC argues that ISP calls involve both intrastate and interstate elements,
&uuiassuCh.amexnsevenﬂﬂefotpmusdn:unud;nuyxses (:TE(:cuasﬁhelnknuny
Call case, argning that in it, the FCC applied an end-to-end analysis to BellSouth’s
vmucenuulservﬂxsh:spnchudefhntxtvvas]uxuuhmbonanywwueunaugenmavdumughdt
utilized an intrastate call forwarding sexvice to allow ont-af-state callers to
retrieve messages. GTEC argues that a similar analysis should apply to ISP

PRGE. 84
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traffic, thereby rendering it jurisdictionally inferstate. (Petition for Emergency
Relief and Declaratory Ruling Filed by BellSouth Corp, 7 FOC Red 1619 (1992),)
The small ILECs raise concern over the impact on their operations if the
Commission ruled that ISP traffic be assigned to the intrastate juxrisdiction. The
mtsandmvmuesofthesmaﬂHEC#depu\diniugenwasuredncalmhﬁm\s
based an intra-and-interstate calling traffic ratios. The small ILECs claim that the
potential revenne shifis cansed by the changes i jurisdictional assignments of
the sort addressed in the Motion are so significant that Congress requires such
matters to be referrid to the Federal-State Joint Board. The small ILECs question
Ehe)uruuhchnmtofﬁhe¢30mmnussunxhaumﬁhuanﬂmy(hxﬂdethe]uruxh:unmuﬂ
assignment of any traffic.
| meCoahuonalsoprmasummaxyofrulingswhichhavebeenissued
by other state commissions concerning whether reciprocal compensation should
apply to local calls terminating with ISP end users. The Coalition claims that
every state commission that has issued a final decision on this fssue has ruled
that recipracal compensation should apply to such calls. While acknowledging
dmatsruﬂ\acthmnsxnnarurtkﬁxuﬁbq;cuatids<:tnxu!ﬁsshxn;€het:nadhdoat\ﬁemvs::uzﬂx
decisions as useful information, llustrating how other jurisdictions faced with
Ehxssa:ne1ssu£fhaunzresohnaixt In addition, the National Association of .
Regulatory Uuhty Commissioners (NARUC) passed a resolution at irs November
1997 meeungconcludmg ISP traffic should remain subject to state jurisdiction
GTEC discounts the significance of the orders from other jurisdictions cited
by the Coalition, argning that most of the cited orders merely invalved
intercannection complaints under specific contracts or arbitration proceedings
which barely touched upon the ISP traffic issue. To the extent that the cited
orders do rule that reciprocal compensation applies to ISP traffic, GTEC claims
that the reasoning underlying the arders s fanlty,

-f-
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Discuasion

The first issue ta be resalved is whether calls to an ISP canstitute interstate
o intrastate local traffic. The question of whether ISP traffic is defined as local or
aséﬁzaunau:hastzbeaxhu;ccruﬂunhersuuixcdﬂscxnne‘wh&&nthciufﬁ“ﬁﬂﬁﬂmlof
1&&5(:nmnxnnninmL '

limznexsxuo<;nesuwutfhatiiu=Inmernetservuuz;otﬁnxxitﬁrax\ISI'nwvowves
the transmission of infarmation beyond the boundaries of a local calling area,
and which may, in fact, span the globe. The Internet itself is an interstate
network of computer systems. The question, howevey, is whether this netwark
of computer systems camprising the Internet can properly be characterized as a
tékxxnnmmunmunuunsruﬂsvotkfor;nnqnxuuiofzntnmuuxngtiu:ua:ununumn;xuntot
a telephane call to access the Internet hoough an ISP. Parties dispnte whether
such Internet communications can properly be disaggregated into separate
components, ane involving the telecommunications netwark, and one that does
not. YVe:nustconsuhavu&unherﬁhet:ansnussuntofdmmavvhuitoccurslxanuui
fhelEEfsnnodeuuoonshtutesamthuinnsﬂﬂe;uutcdithoudtehxxnnunnuucauons
service. This question, in turn, depends on how we define a telecommunications
service and how such service is terminated.

GTEC argues that the Coalition’s attempt to sever the ISP communication
into separate intrastate and interstate segments is contrary to legal precedent, but
that a communication must be analyzed, for juxisdictional purpases, “from its
inweption to its completion.” (See Teleconnect Co. v. Bell Te. Co. of Penn. et al., 10

* FOC Red 1626, 1625-30 (1995), aff'd Southwestern Bell Tel. Co. 0. FCC, No, 95-119
(D.C. Dir. June 27, 1997). GTEC cites a case in which the FCC found thata
nﬂey&unnesnnnﬁce\wasirmenﬂameaxu;ﬂhussmaﬁecthoIWZCZﬁxﬁsdhﬂiuneannzﬁhnumdx
the ariginating caller reached a local telephane number from ont of state using
forejgrexchange and comman cantval switching arrangement services. The

S -7-
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sekaepumtﬂtdu\\_mduserix\New York to call an out-of-state custamer by
dialing a local number and paying local rates. GTEC dlaims this case is
analogous to the dispute over ISP traffic, arguing that both instances invalve the
use of intrastate local services, it‘ymmcoix\plete an interstate cafl
G‘IECalsouvesﬁ\eMewryCchasewhere&\eFCCcmdudedﬁmtvome
mail sexvice is subject to interstate jurisdiction even though out-of-state callers

' muldmmvem&ssag&susmgmnt&astntemniomaxdmgsewm GTEC cites
fhe FCC findings thatt

“The key toytmsdxchomsﬁ\emmredthemmumcatwniself
rather than the physical location of the technalogy. Jurisdiction over

interstate communications does not end at the local swirchboard, it
continues to the ransmission’s ultimate destination... This

Commissian has jurisdiction aver, and regulates charges for, the

local network when it is used in conjunction with the arigination and

termination of interstate calls.” (Petition for Emergency Relief and

Declaratory Ruling Filed by BellSouth Carp., 7 FCC Red 1620-21

(1932).)

We disagree with GTEC's claim that the FCC's assertion of jurisdiction
over voicemail service as cited in the Memory Call case has applicability to the ISP
issue before us here. Even ini instances where interstate services ate

~ jurisdictionally “mixed” with intrastate sexvices and facili ities atherwise regulated

by the states, the FCC ruled that “state yegulation of the intrastate sexvice that
affects interstate sexvice will not be preentpted unless it thwarts or impedes a
valid federal policy.” (Id., at 1620 (para. 6).) Thus, even if ISP traffic did involve
the jurisdictional mixing of interstate and intrastate services, state regulation of
the intrastate portion of the service would not be preempted since no federal
pcﬁcyisbehxgﬁtmdoxhupededbyrequiringdiatsudlﬁ?trafﬁcbe
considered local The FCC has not issued any regulation on this matter.

OCT 16 '98 14:14 PAGE 8'?




NTHLIT o [ IRERLL rRuw

R.95-04-043, 195-04-044 Dugue/tis - DRAFT

Mmeover,cmma!ymitsmmmtnfvcimmaﬂandwephmm,
the FOC has not categorized Internet use via local phone cormections as a single
end-to end telecommunications service. The FOC has instead defined Internet
connecﬁmasbdngdisﬁrwﬂydi&amtﬁomhmmmlmg-dimuwacans. For
example, in its decision not o apply interstate access charges to 1SPs, the FCC
noted that, “given the evolution in ISP technalogies and markets since access
charges were first established in the early 1980s, it is not clear that ISPs use the
public switched netwark in a marmer analagous to IXCs Tlong-distance
inmexd\mgecnrx;iers].' First Report and Order In Re Access Charge Reform.
(12 FCC Red 15982 at § 345 (Released May 16, 1997).)

Likewise, in the FCC's Report and Order In Re Federal-State Joint Board on

Universal Sexvice, 12 F.C.CR. 8776 (Released May 8, 1997) ("Repart and Order”),
the FCC cancluded that “Internet access consists of more than one component.’

(Id. at § 83.) The FCC reasaned that "Internat access includes a network -
trutsuﬁssinx{compozm. which is the connection over a [local exchange]
network from a subscriber ta an Intemnet Service Provider, in addition to the
underlying infarmation service* (Id.) |

The PCC has found that “Internet access services are appropriately
classified as information, rather than telecommunications, services.” Repart to
Congress in re Federal-State Joint Bd. On Universal Service, FCC 98-67 at | 73
(Released April 10,1998). The FCC has affirmed that the categories of
“telacommunications seyvice” and “information service™ are mutually exclusive,
The FCC further concluded that “Internet access providers do not offer a pure
transmission path; they combine compnter processing, information provision,
and other computer-mediated offerings with data transport.” (Id.) In contrast to
a telecommunications sexvice, the FCC found that: “[tlhe Internet is a distributed
packet-switched network. . . [where the] information is split up into small

-9-
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chunks or ‘packets’ that are individually routed through the mast efficient path
to their destination." (/4. at ] 64.12)

TheFCCﬁxr&\eruphu\edhowd\esewiCeofferedbyanISdeffasﬁuma
telecommunications service:

“Intemnet access providers typically provide their subscribers with

the ability td run a variety of applications ....When subscribers store

ﬁlesonlntemetsemcepwvxdercompummstabhsh‘hom
pages’ on the World Wide Web, they are, without question, utilizing

thepm\nder's capability for . . . storing - .. oF making available
informatian® to others. The service cannot accurately be

characterized front this perspective as ‘transmission, between or
among points specified by the user’; the proprietor of a Web page
does not specify the points to which its files will be fransmitted,
because it does not know who will seek to download its files. Noris
it ‘without change in the form or content,’ since the appearance of
the files an a recipient's screen depends in part an the seftware that
the recipient chaoses to emplay. When subscribers utilize their
Internet sexvice provider's facilities to retrieve files from the Warld
Wide Web, they are similarly interacting with stored data, typically
. maintained on the facilities of either their own Internet service
provider (via a Web page ‘cache’) ar en those of anather. |
Subscribers can retrieve files from the World Wide Web, and browse
their contents, because their service provider offers the ‘capability
for. . . acquiring, .. . retrieving [and] utilizing. . . information" (Id. at
9 76 (citations amitted); Repart and Order, 12 FC.CR 8776 at § 83.)

The FCC’s description of Internet sexvice makes it clear that the
transmission beyond the ISP modem is an information service, nota
telecommunications seyvice. 'I‘helﬂ’doesxiotnperateswnchesasdoaa

~ telecommunications carrier. and does not switch calls to other end users. Rather,
the ISP answers the call, signifying that the telecammunications service is
terminated at the ISP modem. Once the ISP cormection with the local caller js
established, the ISP uses its computer netwark capahilities to send and receive
da(attansuumnnsovuﬁmlmemet. 'Ihesemfozmanontransnusaonsam

-10-
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performed utilizing technologies which are independent of the public switched
telecommunications network. Moreaver, the ISP is not cestificated as a
relecomurunications carrier, and its own manipulations of data transmissions
through the Internet computer network carmot properly be defined asa
telecommunications sexvice for puxposes of measuring where ISP traffic is
serminated. Likewise, the transmission of data thrangh the Infernet cannat
reasanably be constried as an interstate telecommunications sepvice simply
because the Internet can route infarmation fram worldwide sources.

GTEC argues that the FCC's granting of an exemption from federal access
charges to Information Service Providers constitutes a valid inference that the
F(I:eudhuﬁvety:egu&ﬂws1125&:-VVétﬁmagﬂuh'TheI“ZC?slh3155(2harge<3mder
was limited to interstate ISP wraffic The FCC did not assert exclusive jurisdiction
aver intrastate ISP issues. The FCC has historically exercised its jurisdiction over
telephone carriers providing interstate enhanced services pursmant to its ancillary
jurisdiction under Title [, 47 USC, Sec 151-155. In 1990, however, the Ninth
Cﬁwcnhﬂﬁouxtconshﬂenuitheiu;ﬂuikiknuﬂissﬁeCK‘vheﬂunrﬂuEFCIZcouhi
preempt the state fram the regulation of the intrastate enhanced sexvices offered
by carriers. The Ninth Circuit ruled that the state’s jurisdiction over carrier-

- provided intrastate service does not intrude upon the FCC's jurisdiction over
interstate enhanced sexvices. The Ninth Gircuit explained:

broad language of Sec. 2(b)(1) [of the Cammunications Act]
makes clear that the sphere of state authority which statute ‘fences

off fram FCC reach oz regulation, Lowisiana PSC, 476 US at 370,
includes, at a minimum, sexvices that are delivered by a telephone

carrier ‘in cannection with” ifs intrastate common carrier telephone

OCT 16 '98 14:15 PAGE. 18
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152(b)(1).) That these enhanced sexvices are not themselves
pravided on a common carrier basis is beside the point. As long as
enhanced services are provided by cammunications carriers over the
intrastate telephane network, the broad ‘in connection with’ ,
language of Sec. 2(b)(1) places ﬁ\emsquarelywiﬂﬁnﬂlemgulatmy
domain of the states.” (Emphasis added.)

Based on the analysis above, we find that ISP service consists of twn
separate companents, one of which is a telecommunications service over which
we can have juxisdiction. Under the 1996 Telecommunications Act, Cangress
separately defined “telecommunicatians” as the *transmission, between ar
among paints specified by the usez, of information of the user’s choosing,
without change m\ the form or content of the information as sent and received.”
(47 USC 153(43).) On the other hand, Congress defined “information services” as
“the o&etmg of a capability for.gmuaﬁng, acquiring, staring, transfonmning,
processing, retrieving, utilizing, ar making available information via
telecorimunications, and incindes electronic publishing, but does not include any
use of any such capability for the management, control or operation of a
telecommmnications system ar the management of a telecommunications
service.” (47 USC 153(20).) As an information service provider, the ISP is an end
user with respect to the termination paint of 8 telecommunications service.

_Consistent with the FCC's characterization of Internet service , we
conclude that the relevant determinant as to whether ISP traffic is intrastate is the
distance from the end user originating the call to the ISP modem. If this distance
is within a single local calling area, then we conclude that such call is a local call,
and subject to this Commission’s jurisdiction. In contrast to ISP calls, long
distance voice calls terminate at a remote lacation outside of the local calling area.

Our Ending that calls to the modem of an ISP constitute local telephone
traffic does not contradict case law finding that Internet transactions may invalve
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interstate coumerce or that the “natze” of a cammunication, not the physical
Tocation of telecommumications facilities, is the proper determinant of FCC
jurisdiction. The exercise of jurisdiction by the FCC and Congress includes
authority over the Internet’s information service companent which involves
ransmissions across computer networks beyand the ISP madem and the
rransactions which accur over those netwarks. The furisdiction of this
Commission cavers the intrastate telephone line connectian between the ILEC's
end user and the ISP modem. |
The treatment of an ILEC customer call to an ISP madem as a local call is
consistent with aur Consumer Protection rales adapted in this proceeding where
. we defined a “completed call or telephonic commmmication to be a “call or other
telephonic communication, originated by 2 person or mechanical device from a
numbettomnﬁ\ernun\be:WhichisamwezedEyapersonor
mechanical/electrical device” (D.95-07-054, App.B, Sec. 25,) Based on this
definftion, the ISP call is properly viewed as terminating at the ISP modem, at
which paint the originating call is answered, and the ISP connection established.
Accordingly, the determination of whether the call is local is based upon whether
the rate centers assaciated with the telephaone numbers of the end user and the
ISP provider are both within the same local calling area.
Thus, we conclude that we have jurisdiction over the intrastate

telecommunications service component of ISP traffic, and thus have authority to
deem these calls local.

Payment of Recipracal Compeneation Fees
Parties’ Pasitions .
The Coalition claims that CLCs are being unfairly deprived of
reciprocal compensation fees for tetmmatmg the ISP naffic originated by ILEC
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vefusing to treat calls ta ISPs as local calls eligible for reciprocal compensation.
Sec. 453 prohibits public utilities from granting “any preference or advantage to
any corporation or person” or subjecting “any corporation or person to any
prejudice ar disadvantage” as to “rates, charges, service, facilities or in any other
respect ...as between classes of service.” The Coalition claims that while Pacific
collects local measured usage or Zone Usage Measuxement (ZUM) Zone 3
charges an the party ariginating calls to Pacific’s own Infernét access service,
Pacific discximinates against CL.Cs by refusing to share this revenue for calls
from TLEC customers to ISPs served by CLCs. Pacific also receives reverues on
flat rate service ($11.25 per month) over the rate for measured rate service ($6.00
per manth). The Coalition cites this $5.25 per month differential as compensation
for Pacifi’s costs for usage associated with flat rate service for which there is no
extra charge. Likewise, GTEC receives usage reverme on ISP calls, ZUM Zone 3
revenues, and a $725 increment over measured rate service in its flat rate charge.

Because Pacific does not share any compensation received from such
callers with the CLC that incurs the cost to texminate the call to the ISP, the
Coalition claims such differential treatment produces an unfair competitive edge
for Pacific and vialates Sec. 453(a) and (c). The Coalition argues that CLCs are
entitlad to receive compensation for terminating inbound calls in the same
marmer as Pacific and its own Internet operations do. As the volume of ISP
traffic continues to grow at explosive rates, the Coalition argues, the CL.Cs"
burden of terminating ISP calls carrespondingly grows greater.

' Pacific denies the charge that it has violated Sec. 453, arguing that
most of its custamers pay no additional charge for each individual local call, but
are subject generally to local flat zate service. Likewise, Pacific’s customers do
not pay ZUM Zone 3 charges far ISP calls since CLCs specifically assign

-14-
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deﬂmmmmwmmm&ﬂﬁtpmﬁtmmwoidsuch
charges. Pacific claima that its prices af $11.25 for flat rate service and §6 for
measured. rate service do not even cover its costs of providing local service to its
own customers, much less the costs associated with calls fram its customers to
ISPs serviced by a CLC. Pacific argues that these prices were nat designed to
cover the costs associated with ISP usage where customers maintain their
connection to the ISP for extended periods of time. Thus, Pacific denies that it
collects any surplus revenues for ISP calls which can be shared with CLCs.

Pacific claims that it would be confiscatory to TLECS to requive them
mpayCLCsforﬁugtemtinaﬁmmfISPmiﬁr_ Shwe virtually all of the ISP traffic
is ane-way, Pacific argues, the compensating per-minute termination charges
would likewise flow asymmetrically to the C1.Cs that have the customer
relationship with the ISPs. The ILEC would thus pay both the costs of
originating and terminating ISP traffic.

The [LECs argue that, even if the Cormission cancludes that jthas

. jurisdiction over such calls, reciprocal compensation for ISP traffic should not be

autharized as a matter of policy. Because [SPs receive calls, but almost nevey
originate calls, the CLC would recejve paym\ifdr terminating ISP traffic, but
would seldom, if ever, pay for termination of outgoing calls originating from the
ISP. At the same time, the ILEC would have to bear the call origination costs plus
the per-minute charges paid to the CLC for terminating the call. The ILECs claim
such an arrangemeqt would place an unfair and extracrdinary burden an the
carrier which originates the call. On the other hand, the CLCs argne that it is
they who are disadvantaged by the obligation to terminate calls originated by the
L ECS’ customers to ISPs.

The ILECs wasm that, if ISP traffic is deemed local, and the
Cammission requires that reciprocal compensation fees apply to ISP traffic, CLCs
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stand to gain millions of dollars in ane-way reciprocal compensation payments
under intercannection agreements with the ILECs, thereby subsidizing CLCs’
businesses and undermining local competition. GTEC argues that no lacal
carrier would valuntarily serve a subscriber if it stands to pay more in eciprocal
compensatian fees than it receives for providing local telephane service to the
subscriber. Pacific argues that the payment of termination fees to the CLCs for
ISP wraffic will create an incentive for CL.Cs to “game” the system in a
cxnn;nxﬁivdh!abushneina:uuna'Forexanmphzlﬁuﬁﬁc<ﬂahnsthatatleastcnu:(JJC
appears to be using fees received from Pacific far terminating ISP traffic to fimd
payments to ISP for traffic deltvered to them. Pacific cites the marketing practice
of a Pac-West affer that ISPs can “get paid for offering free Internet Access.”
Pacific claitns that instead of charging ISPs to carmect to the CLC netwark, the
CLC can remit some ofﬁ{eirredpmcal cothemationfeatopaythel%sfoz
connecting the CLCs in the first place. Pacific balieves the payment of reciprocal
compensation fees for ISP traffic creates the wrang incentives encouraging such
marketing practices. |

Discussion :

All matters affecting the intemnet have a special importance to California
and Californians. TSalazgemt.d\einmtasweknowitiéﬁmcreaﬁonof
scientists, technicians, gavernment, telecommunications companies and workers
living in the Silicon Valley, a scanf 20 miles south of this Commissior’s San
Francisco headquarters. The Southern part of our state - the television and
motion picture industries - pravides much of the high-bandwidth cantent that
t_ravels over the information infrastructare of this country. With this in mind, it is
not surprising that Section 709 of the Public Utilities Code singles out these issues
concemning telecommunications infrastructutre for sperial discussion:

-16 -
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“709.‘Iheliaﬁshunxetmzébyfhudsawuldeékuesthatﬂm:pxﬂhiesfo:
- telecomumunications in California are as follows: .

(a) 13:cxnmﬁiuxe«murtuﬂinxsalse:‘ﬁoezxnrurdtauaatturggﬁnnnxu;
that continued affordability and widespread availability of high-
quality telecomrmumicatians segvice to all Californians.

(bb'Ik>en¢aumagethe1dEVEﬂo$nnentamuiékqﬂnwtnentofruﬂf
technologies and the equitable provisian of sexvices in a way which
eﬂiﬁenﬂyxneetsoonsuuunxuauiandcuuxnum@msthetﬂﬂqnhnus
availability of a wide choice of state-of-the-art services.

() To promote econamic growth, job creation, and the
substantial social benefits that will result from the rapid
implementation of advanced information and communications
technologies by adequate long-term investment in the necessary
infrastructure. ‘

(d) To promate lower prices, broader consumer choice, and
avoidance of anti-competitive conduct.

(e) To remave the barriers to open and campetitive markets
and promote fair product and price competition in a way that

_ encourages greater efficiency, lower prices, and more consumer
choice.” (P.U.Code §709)

This codified palicy statement gives this Commission has a special abligation to
a&x:uﬁninxuhmg;eluwvomrnguhunmyckxiﬁonsa&eﬂﬂhestnnﬁshﬁonmaﬁon
infrastucture.
tk&uunnauinnheraxudﬁuﬂﬁspﬁxmedhgpunwznﬁngthepoﬁ;y

implications of pricing internet traffic is inadequate. The issue of whether to
subject past, cmxrent, andfunueinhaxuntﬁdﬁctntheraﬁpuxwdconuxasaﬁon
terms included i many. contracts was ane not squarely addressed by this
Commission previously. We know of no arbitration ruling or Commission
decision that discusses the special pricing that the FCC has ordered for this traffic
as a cansideration affecting aur own pricing of this traffic.

. This record stands in sharp contzast to that develaped for the termination
of paging waffic. Cancerning this matter, the Commission has a major precedent
that upholds the xeciprocal compensation provisions of an intercormection
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agnuunankomdenaibyih&;Chnunﬁm&nx In this precedent involving a one-way

traffic to a paging carrier, the Court stated:

“The Court agrees with Cook and the CPUC that nothing in the Act

predudes one-way carriers such as Cook from entering into

i compensation agreements with LECs. The Act requires

only that the agreements be ‘reciprocal’ in that each carrier agrees to

pay the other for the benefits it receives from the other carxier when

the other carrier terminates a call that originates with the fixst carrier.

The compensation agreement between Cook and Pacific Bell does so.

Nothing in the statute’s language indicates that such compensation

agreements are not required if a dispropartionate number of calls

“will ariginate with the facilities of one carrier or if no calls will

aviginate with those of the other carrier.” (Pacific Bell v. Telecom,

Inc., US. D. C; Judgment No. C97-03990 Giv; September 3, 1968)
tnsenhu;ourpoﬁﬁytggmuﬁngquﬁngconqxnﬁe&the(knnnﬁ&ﬁuncaa&uﬂy
considered the imbalance of traffic flow and the unique costs associated with
paging traffic. In sharp contrast to this cansidered step, we know of no record in
the arbitrated mterconnectxon dgreemems between ILECs and CL.Cs that either
directly addressed the imbalance in ISP traffic flow or any special pricing/costing
characteristics associated with this type of communication

To resolve the issues put before us, we will permit parties to this
proceeding to file comments limited to twenty-five pages that addyess the
following questions: | _

1. Do ealls to ISPs have special characteristics that should affecting pricing
poiicis? .

2. Whatisthesizg'of&ﬁsissufor California? What revenue flows between
carriers result from intemet traffic? How can we expect these flows to change
over time?

3. Have other regulatory jurisdictions addressed the pricing of internet access
services directly? What palicies have they adopted?
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4 What affects will different pricing policies have &r&@devdopmentof&xe
state’s information infrastructure? How will they affect investments in ADSL,
ISON, and other specialized data services? |

5. What affects will pricing policies have onﬁv: entry of carriers hoping to offer
telecommunications services in support of internet services?

6. What pricing policies consistent with current statutes would best sexve the
growing needs of Califarnia’s telecomumunications and information
infrastructire? What pricing policies are best for Califomia? Why?

Opening comments, limited to 25 pages, are due within 45 days of the adoption

of this order. Reply conunents, limited to 15 pages, are due 15 days after the

filing of opening comments. '
Yveaﬂso:nonefhatvvetaketuaacﬁnflhemetegardﬁngthelmunih;otfhe
complaints filed against Pacific Bell in separate proceedings before this

Commission. | '

Impacts an Interstate/intrastate Calling Ratios

We are not persuaded by the arguments of the small L ECs that we should
refrain from deciding dxe]\msdmnonal status of ISP traffic because it cauld
adversely affect the revenues of the small ILECs which is based an intrastate-
interstate calling traffic ratios. Our ruling that ISP haffic is intrastate is consistent
with the manner in which such traffic has been treated in interconnection
agreements. In any event, to the extent that a small [LEC believes it will
experience a material revenue :mpact as a result of a change In jurisdictional
calling traffic ratios, it may seek recourse throngh its general rate case process.

Therefore, the issues resalved in this order concerning our jurisdiction aver ISP

traffic should not have any adverse impact on the traditional manner in which

the small ILECs have determined traffic ratios for rate and revetwe purposes.
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Findings of Fact |

1. Disputes have arisen in interconnection agreements over which carrier
shauld pay for the cast of terminating calls ariginated by customers of ane local
carrier to access Internet Service Providers (ISPs) which, in tum, are telephone
customers of another local carrier. | |

2. The question of whether ISP traffic is subject to call termination charges
depends, in part, on whether such traffic is defined aslocal or as interstate, and
consequently, on whether such calls come Within the jurisdiction of this

3. Provision for reciprocal campensation for call termination in
interconmection agreeméms anly applies to local traffic eriginating and
termiruting within a Jocal calling area. '

4. ISP service is composed of two discrete elements, one being a
telecommunications service by which the end user connects to the ISP madem
mtouél\abcdaﬂ. the second being an information service by which the ISP
converts the customer’s analog messages into data packets which are
individually rou'cezl through its modem to hast computer netwarks located
ttooughont the world. |

5. Under the 1996 Telecommunications Act (Act), “telecommunications” is

defined as the "transmission, between or among poaints specified by the user, of
formation of the user’s choosing, without change in the form ar cantent of the
. information as sent and yeceived.” (47 USC 153(43).)

6. The Act separately defines “information” services” as “the offering of a ,
capability for generating, acquiring, storing, transformmg. processing, retrieving,
utilizing, or making available information via telecommumications, and includes
electranic publishing, but does nat include any use of any such capability for the
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mgmmt.mnmlmupmnfamlxm\mmmmsystemmthe
mmugementofate]ecmmunicammsserwce- (47 USC 153(20).)

7. Even where interstate sexvices are jurisdictionally mixed with intrastate
services and facilities otherwise regulated by the states, the FCC has mled that
state regulation of the intrastate service will not be preempted unless {t thwarts
ar impedes a valid federal policy. |

8. The US. Court of Appeals for the Ninth Cirenit has ruled that state
jarisdiction over carrier-provided intrastate enhanced services such as ISP calls
does not intmde upon FCC’s jurisdiction over interstate enhanced services
offered by carriers. .

9. The relevant determinant of whether ISP traffic is intrastate is the whether
between the rate centers associated with the telephone number of an end user
originating the call and the telephane number at the ISP modem where the call is
teyminated are bath intrastate. '

10. If the tranismission between the rate centers associated with the telephane
numbers end user originating the call to the ISP modem lies within a single local
calling area, then such callisalocal call.

11. The issues resolved in this arder concerning our jurisdiction over intrastate
calls to ISPs should not have any adverse impact on the traditional manner in
which the small ILECs have determined traffic ratios for rate and revenue
purpases. i

12. The fact that ISP traffic lows predominantly in ane directian does not
xwgamnhecans&wbhmduxmnnkmﬁngnaﬁk.

Conclusians of Law

1. This Commission has jurisdiction over transmissions originating fram an
end user and terminating at an ISP madem where both the end user and modem
are intrastate. -
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2 This Comnission has jurisdiction to issue an oydex ruling en whether a
sransmission ferminating &t an ISP is to be subject to the recipracal compensation
provisions of interconnection agreements.

3. California has adopted statutory provisions to set state telecommunications
policies to guide the Commission’s regulation of telecommunications
infrastructure.

4 Itis prudentto determine how alternative policies for pricing traffic w an
ISP mindemm will affect access to and investment in California’s information
infrastructure.

ORDER

IT 1S ORDERED that:
Parties wishing to participate in the Commission’s proceeding to
determine policies for pricing telecommunications directed to an ISP modem

~ should file and serve comments addressing the following questions:

1. Do calls to ISPs have special characteristics that should affecting pricing
policies?

2. What is the sjze of this issue for Califarnia? Whatrevenue flows between
carriers result from internet traffic? How can we expect these flows to change
over time?

3. Have other regulatory jurisdictions addressed the pricing of internet access
services directly? What policies have they adopted?

4 What affects will different pricing paolicies have for the development of the
state’s informnatian infrasttucture? How will they affect investmens in ADSL,
ISDN, and other specialized data services?

5. What affects will pricing palicies have on the enizy of carriers hoping to offer
telecommunications services in support of internet services?

6. What pricing policies consistent with cusrent statntes would best serve the

growing needs of California’s telecommupications and information
infrastructure? What pricing policies are best for California? Why?
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enng camments imi .
::sw;r - lco;a;ﬂlmxtedéﬁpag&smd@uewﬂm’ in 45 days of adoption of
- eply are limited tn 15 pages and due within 15 days of the

g date of opening comments. ’

_ This order is effective today.
Date '
d _ .atSanAFmtcisco,Califonﬁa.
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BEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE QF CALIFORNIA
Ordes Instituting Rulemaking on the )
Commission's Own Motion into ) : ‘
Compefition for Local Exchange Service ) R.95-04-043
' : )
Ordee Instituting Investigation on the )
Commission’s Own Motion into )
Competition for Local Exchange Serviee ) 1. 95-04-044
)

NOTICE QF EX PARTE COMMUNICATION <.

Pursuant to Rule 1.4 (g) of the Commission’s Rule of Practice and Procedure, Pasific Bell
(U-1001-C) provides the following notics of ex parte communications,

On Thursday, September 24, 1998, Jim Callaway, President Pacific Telasia, Bill Blase,
Vice Presidcnt-Reguhu;ty. Pecific Bell, David Discher, General Attorney, Pa;iﬁc Telesis, md
Dan Jacohsen, Executive Director Regulatory, Pacific Bell, met with Commissloner Duque and -
Advisor Tim Sullivan, The mocting was requested by Pacific Bell and it occusred ot
approximately 10:30 am. at the Commission offices at 505 Van. Ness Ave,, San Francisco, Ca,
Reprasentatives from Pacific Bell made the ful'lowing points: Internet calls nre not-local,
Reciprocal compensation would have  significant negative financial impact on Pacific Bell, the
policy implications on this issue are significant, other states have not sddressed the policy
implications related to reciprocal compensation and some CLECs-and IXCs have agreed with
Pacific's position. ' | '

The attached handout was used during the moeting.
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Lila Tam
Pacific Bell . .
* 140 New Montgomery Street, Room 2519
San Francisco, CA 94105 ‘
Tel: (415) S42-3820
* Fax: (415) 543-3766

Dated at San Francisco, Californis, this 28* day of September, 1998,

" "Respectfully submitted,
Daniel O, J
Executive r - Pacific Bell Regulatory
(415) 545-1580
-
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